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O B S E RVATIONS ABOUT
BANKING’S FUTURE FROM
FORMER MEMBER OF THE
U LT I M ATE “BANK BOARD”

Mark Olson has worn many financial
services hats in his time. He’s been
a congressional staffer dealing in

financial services. He’s run a family-owned
community bank in Minnesota, and during
that time been the elected head of ABA.
He’s been chairman of the Public Company
Accounting Oversight Board, created by the
Sarbanes-Oxley Act, and partner at Ernst &
Young LLP. And just before holding the
PCAOB post, Olson served on the Federal
Reserve Board, in a sense a director on the
ultimate U.S. bank board, for five years.

Olson, now co-chairman of Treliant Risk
Advisors, LLC, a bank consulting firm,
opened the ABA Directors’ Forum in Boston
in mid-October. He shared observations of
the current scene in banking and corporate
governance with directors and trustees
attending the meeting. 

Highlights of Olson’s wide-ranging talk:
1. Consumerism risks. Olson advised board
members to take a hard look at how
dependent their bottom line is on what he
called “gotcha fees.” There will be increas-
ing focus on this—even after the recent
debit-card-related changes to overdraft serv-
ice compliance, attention to that hasn’t
decreased, for instance—and banks must
assess their actions carefully.

Olson said this in light of his judgment
about the Bureau of Consumer Financial
Protection. “I’ve been following bank legisla-
tion for 40 years,” said Olson. “The authori-
ty and power given to the director of that
agency exceeds anything I’ve ever seen.”
He added that hearing of bankers who felt
they had protection from the agency

In the words of President Obama
himself, the mid-term election was
a “shellacking.” One seasoned
observer described it as “a national
election, a repudiation of the
Obama Administration.” The
Democrats lost the House, and the
balance of power has changed
noticeably in the Senate.

But don’t mistake the result for
easy legislative times for banking.
In some ways easier, but not easy.

Experts say there
will be opportuni-
ties. But “a dramat-
ic rewrite of the
Dodd-Frank Act—
which enjoys public
support—is essen-
tially a nonstarter,”
says Edward
Yingling, ABA pres-
ident and CEO.

The course of the
tsunami of legisla-
tion that Dodd-Frank unleashed
will, in some cases, be open to
change in Congress, in limited
cases, but even that will require a
fight, legislative experts indicate.

For bankers and board members
who wish to influence the course
of events affecting their institu-
tions, a great deal of the action for
the near future will be on the regu-
latory front. (See the box on p. 2)

Now, a closer look.

Congressional shifts’ impact
The Republicans won control of
the House of Representatives,
which puts them in charge of that
body’s agenda, overall and at the
committee level. In the Senate, the
Democrats lost their numerical
ability to push legislation past a

Republican filibuster at will. With
the change in the Senate’s
Democrat-Republican ratio—which
is reflected at the level of every
committee and subcommittee—the
Senate Banking Committee will
become a somewhat different place
for banks. However, the Democrats
still, ultimately, hold the Senate
majority and President Obama con-
tinues to hold the White House
and the veto.

ABA’s Ed Yingling,
a legislative veteran,
summed up the big
picture this way:
“The 2010 election’s
redistribution of
power will mean one
of two things for leg-
islation going for-
ward: gridlock or
bipartisan solutions.
A little bit of both
would actually serve

banking well.”
ABA analysts and others expect

the election to make a difference to
banks in a number of ways.
• First, let’s look at the House.

John Boehner (R.-Ohio), who
will be the new Speaker of the
House, is said by experts to favor
smaller, tighter legislation, as
opposed to broad, sweeping bills
like the Dodd-Frank Act. In some
ways, this will favor the kinds of
changes that banking can hope for
in Dodd-Frank and other legisla-
tive needs. One strategy, given the
Democratic Senate and White
House, is one of “rifle shots.”
Limiting the potential gain to a
point or two in each bill may help
produce wins, especially if that
point or two can be tied to some-



thing the Democrats and the
White House desire.

In addition, the way the House
rules work, being the majority
confers tremendous power. The
Democrats had it, now the
Republicans have it back again.
One way this can be used is
through the appropriations
process. It is one thing to pass a
law, but for that to mean some-
thing, often it takes funding some
agency or program. Now the
Republicans have a strong lever.

Spencer Bachus (R.-Ala.) is
expected to become the new
chairman of the House Financial
Services Committee, in spite of at
least one challenge. After election
results became known, he summa-
rized the outcome as a clear mes-
sage from America to Washington
that voters “are tired of too much
spending, high taxes, and bigger
government.”

The House Financial Services
Committee will see significant
turnover in the new Congress.
Many Democratic members lost
their races, retired, or didn’t run.

This comes against an unusual
backdrop: Nearly one in three
House Republicans will be new-
comers. Newcomers can be wild
cards in any election, to a degree,
but unpredictability will be more
widespread this time. Many of the
new Republicans were Tea Party
candidates. How the views of that
diverse base will jibe with that of

the Republican leadership remains
to be seen.
• Now, let’s look at the Senate.

In the Senate Banking
Committee, retirement of current
Chairman Chris Dodd (D.-Conn.)
is expected to bring in Sen. Tim
Johnson (D.-S.D.) Johnson
describes himself as a community
bank advocate and analysts con-
sider him a political moderate.
Historically, he ushered through
an earlier round of deposit insur-
ance reform. Johnson has worked
against Wal-Mart’s encroachment
into financial services.

Johnson historically favored a
bipartisan approach to issues and
experts expect that, with the rise
in Republicans in the Senate, that
will be the key for anyone hoping
to move legislation.

With the exception of the com-
mittee endgame with Dodd-Frank,
in recent years Senate Banking
has tended to accomplish banking
legislation by consensus. And a
return to that is expected given
the narrow party balance.

Bipartisanship would be a bene-
ficial thing for the industry,
according to Yingling. “The best
banking solutions are bipartisan
ones, since they help to settle an
issue and offer predictability to
the industry,” he explained.

Indeed, the lack of that spirit in
the Senate, especially, helped
result in the Dodd-Frank Act’s
final form.

However, with a heavier
Republican contingent, and the
change in leadership, the minority
party on the committee may exert
more influence on new legislation.

The Senate Banking Committee
will see significant turnover of its
own, with four members besides
Chairman Chris Dodd retiring.
• How it could shake out. Old
hands warn that, while there will
be opportunities for improvement
to banking’s lot, there will also be

more opportunities for political
gamesmanship, grandstanding,
and posturing. Some promising-
sounding legislation will be pro-
posed, perhaps even moved a
ways, with no real fruition likely.

One of the biggest matters that
will come before the new
Congress will be the future of the
housing finance industry. The
c u rre n t Congress dealt with many
of the more immediate aspects of
the first waves of the mortgage
crisis. But the future of Fannie
Mae and Freddie Mac wound up
not being addressed during this
Congress.

Many community banks got hit
hard by the writeoffs they had to
take for Fannie and Freddie
stock, in the wake of the govern-
ment-forced wipeout of the pre-
ferred shares. But many depend
on the secondary mortgage mar-
ket, either on an ongoing basis or
as a portfolio management
option, in the case of portfolio
lenders.

“Whatever you do with Fannie
and Freddie means you are going
to basically redesign the entire
housing finance system,” says
ABA’s Ed Yingling. “Creative ten-
sion,” at the least, will be seen,
as the Republicans typically favor
privatization, and the Obama
Administration has favored a
greater role for government in
nearly every arena. The recent
highly publicized controversies
over foreclosures won’t help.

Dodd-Frank aftermath
The impact of the shifts in
Congress on the Dodd-Frank Act
will be seen in two different
forms, according to experts. One
will be attempts at explicit leg-
islative change. The other, also of
significant value, will be through
congressional oversight of the
regulatory implementation
process. Let’s take these in turn.

D E A R  D I R E C T O R  ( C O N T ’ D . ) :
What your bank can do
about Dodd-Frank impact
ABA officials have stressed the importance of
banker and bank board member involvement as
regulatory proposals resulting from the Dodd-Frank
Act are published. No one could hope to comment
on every measure that the regulators will put out for
comment. However, picking those issues that matter
the most, and making timely comments, can have its
effect. ABA brings the industry regular updates on
Dodd-Frank regulatory proposals at
www.aba.com/RegReform, and frequently provides
aids to providing comments on the often-complex
proposals. 



First let’s look at potential explicit
changes to Dodd-Frank.

ABA’s Ed Yingling has spoken mul-
tiple times since the law’s passage of
the many unintended consequences it
will cause. Some of these are the
result of hurried drafting of a mam-
moth law passed in a historic
Congress of mammoth laws. And, as
Yingling described it after passage,
Dodd-Frank’s size and scope reflected
a legislative “feeding frenzy.” Other
problems come from not realizing
how various aspects of the law would
interact with other laws.

Here are some significant areas of
community banker concern, and what
can be reasonably expected:

• Interchange. Putting the Federal
Reserve in charge of setting inter-
change fees for large banks amounts
to federal price controls. [The inter-
change fees are the amounts banks
charge to merchants to process debit-
card transactions.] While officially
community banks obtained a “carve-
out” from that, many don’t take it
seriously because they compete with
the large players.

ABA has been preparing a major
push to repeal the so-called “Durbin
amendment,” which put the inter-
change law into place. Importantly,
the amendment was attached to
Dodd-Frank without any congression-
al hearings on its concepts.

One community banker told us
recently that interchange revenue is
his organization’s third-largest source
of fee income, and one it will sorely
miss. Others in the same discussion
likewise spoke of the importance of
this income stream. At a recent meet-
ing of community bankers, we saw
deep interest in the possibility of
repeal.

An important point was also
brought out: If the government can
make this attack on bank pricing suc-
ceed, that won’t be the end of the
matter. This recent effort was pushed
by large retailers. Other groups could

because they are community banks
made him think of “latter-day
Neville Chamberlains” and “black
umbrellas.” Chamberlain was the
British prime minister prior to
Winston Churchill, who believed he
had struck a
deal with Hitler
ensuring, in his
words, “Peace
in our time.”
He carried a
trademark
black umbrella
and, in a
famous photo,
displayed a
note signed by
Hitler promis-
ing peace.
2. Compensation challenge. While
the Dodd-Frank Act and regulatory
action have established new con-
siderations in this area, Olson said,
“this isn’t France—we won’t tell you
what you have to pay.” However,
he said, the government has made
it clear what it wants boards to be
looking at.

Olson’s advice: “Don’t be the
anomaly—either as a bank or as
an individual—that sticks out from
the rest of the industry, or within
your organization.”
3. Compliance. Community
bankers already worry about the
compliance burden from Dodd-
Frank and most of the rules are still
under development. Olson had sad
advice here: “The compliance envi-
ronment we are in is going to be a
way of life.”

His suggestion, in recognition of
that, was to consider compliance
as important to the board “as any
quality control. Regulators want to
see that compliance has the same
priority as safety and soundness.”
4. Enterprisewide risk manage-
ment. Olson said that this phrase
should be “on the tip of the
tongue” of every director and
trustee. Increasingly, a good under-
standing of what the phrase means
and what it implies for your bank
will be expected.

“You really need to develop that
focus,” said Olson.

5. Profitability. Olson believes the
next five years will see banks take
a look at their fundamentals, in an
effort to see where the industry’s
sources of profitability will be,
going forward. The extended thin-

ning of margins
and the falling
away of key areas
of fee income
demand considera-
tion, he said.
6. Consolidation.
Ultimately, Olson
said, what will
drive the consolida-
tion of the banking
industry into fewer
institutions—predic-
tions are all over

the lot—is the maturity of the indus-
try itself. Fundamentally, as a
mature industry, the banking busi-
ness can only grow at the rate of
the U.S. Gross Domestic Product,
he explained.
7. Lessons taught over and over.
While much of what he had to say
made listeners thoughtful, one
aspect of his speech seemed
depressing. Olson predicted that
after the healing, recovery, and
new growth from today’s crisis go
on, in 10 to 15 years, “we’re
going to do this all again. There is
a remarkable cyclicality.” 
8. Anti-community-bank conspira-
cy? For several years there has
been talk that Washington has a
conspiracy against community
banks. Olson, apparently anticipat-
ing the question from board mem-
bers whose institutions have been
under examination pressure, went
straight to the matter himself:

“Anybody who believes that
gives the regulators too much cred-
it. They don’t have the capability to
be that Machiavellian.”

More from the ABA Director’s
Forum, and the ABA Annual
Convention that it preceded,
will be posted at www.
ababj.com over the next
month and presented in “The
Director’s Job” in future
issues.

T H E  D I R E C T O R ’ S  J O B  ( C O N T ’ D . )
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“The compliance
e n v i ronment we
are in is going to
be a way of life”

—Mark Olson, Treliant Risk
Advisors, LLC & 

former Federal Reserve 
Board governor
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be emboldened to target other fee
areas that they oppose. “This is a
‘camel’s nose’ issue,” says a veter-
an lobbyist involved in the inter-
change fight.

• Capital. Many community
banks have been seeking capital in
the last year or more and miss the
opportunity to raise more through
the trust-preferred security, which
Dodd-Frank, for all practical pur-
poses, cut off for future capital
raising. There has been some spec-
ulation that reversing that aspect
of Dodd-Frank could be quickly
done. But that looks less likely due
to the Basel III international capi-
tal agreements briefly outlined in
the last edition. Basel III’s precepts
are not terribly friendly to capital
instruments such as trust pre-
ferred, and it is unclear where the
ultimate treatment will be for com-
munity banks on that score.
Regulatory analysts await the gov-
ernment’s first rulemaking.

• Bureau of Consumer Financial
Protection. Rep. Spencer Bachus
made no secret of his position con-
cerning this new agency when he
issued this comment when
President Obama appointed

Elizabeth Warren, creator of the
controversial concept, to a White
House post charged with getting
the agency started:

“The Obama Administration’s
first priority should be ensuring
that our financial institutions are
operated in a safe and sound man-
ner. Instead they resort to a calcu-
lated political ploy to appoint a
passionate, but inexperienced,
advocate to run a new agency with
unprecedented power.”

Elimination of the new Bureau—
a White House imperative that
Yingling calls “the most powerful
agency ever created”—won’t hap-
pen, experts say. However, changes
might be made.

Currently, Dodd-Frank calls for
the new agency to receive funding
from the independent Federal
Reserve Board and for a single
official to head it. The thinking is
that the House, now in Republican
hands, could produce legislation
that would subject the new agency
to the federal appropriations
process and also create a board to
oversee its actions and policies.

Also on the banker wish list
would be more input in the

Bureau’s rulemaking by traditional
banking regulators and some con-
tainment of its powers.

•
Now, let’s look beyond explicit

changes, to the congressional over-
sight process.

In some ways, Congress can be
like a board of directors or
trustees. Laws passed are analo-
gous to policies put in the place by
the board. Staff—bank staff in the
case of the banks, and regulatory
agency staff in the case of legisla-
tion—carry out the intent of the
laws or policies. Congress, much
like a board, plays an oversight
role over that implementation.

This takes the form, officially, of
tools such as oversight hearings.
When members of Congress don’t
like what an agency is doing, the
regulatory officials called to
Capitol Hill to testify get basted.
Regulators, like any human being,
don’t particularly enjoy public
beatings, and they are also politi-
cal creatures. So the oversight
process, while not legislative in
nature, influences regulations.

Analysts expect the House
Republicans to bring much focus
on the Dodd-Frank implementation
process through oversight hear-
ings. Ohio’s John Boehner has been
quoted explicitly predicting that:

“When it comes to the financial-
services bill and the 358 regulatory
filings required under that bill,
that’s going to require a significant
amount of oversight.”

Analysts expect the Senate
Banking Committee to hold s u c h
oversight hearings as well.

So there will be plenty of “day-
light.”

Sincerely,
Steve Cocheo
for ABA Banking Journal
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